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'STATE 
OF NEW YORK

STATE TAX COMI',IISSION

In  the Mat ter  of  the Pet l t ion

o f

RALPH C. ANd iTEAN D. MCCALL

For a Redeterminat ion of  a Def ic iency
a Refund of  Personal  Income

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

theTaxes  under  Ar t i c le  (s )  22
Tax Law for Lhe Year (s) 1967 .

o f

State of New York
County of Albany

MARTHA FUI{ARO , being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age,  and that  on the 3rd daY of  MaY ,  19 74, she served the within

Norice of Decision (or Determinat ion) by (cert l f ied) mai l  upon RALPH C. and

JEAN D. MCCALL (representat ive of)  the pet i t ioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely seaLed PostPaid

hr rapper  addressed as  fo l lows:  Mr .  &  Mrs .  Ra lph  C '  McCaI l

4403 Bridl .e Path

Marsha l l ,  Texas  7567O

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent, further says that the said addressee is the (representative

of) pet i t ioner herein and that the address set forth on sald wraPPer is the last

known address of the (representat ive of the) Pet i t loner '

Sworn

3rd

to  before

day  o f

me this
\ z o , /

n"a'f/*--

( L / 7  4 )

May L974



STATE OF NEW YORK
STATE TAX COMI"IISSION

In the I'latter of the Petltion

o f

RALPH C. ANd JEAN D. MCCALL

For a Redeterminat ion of a Def ic iency
a Refund of Personal Income
Taxes under Art ic le (s) 22 of t
Tax  Law fo r  the  Year (s )  1967.

State of New York
County of Albany

MARTHA FUNARO

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

or

he

, being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxation and Financet over L8 years of

age, and that on the 3rd daY of May ,  L974, she served the within

N o t i c e o f D e c i s i o n ( o r D e t e r m i n a t i o n ) b y ( c e r t i f i e d ) n a i l u p o n D A V I D A . B o T W I N I K ' E S Q .

( r e p r e s e n t a t l v e o f ) t h e P e t i t i o n e r i n t h e w l t h i n

proceeding, by enclosing a true copy thereof in a securely sealed PostPaid

r,rrapper addressed as fol lows : David A.  Botwin ik ,  Esq.
Pavia & Harcourt
63  Wa l l  S t ree t
New York, New York 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic laL deposltory) under the excLusive care and custody of

the United States Post Off ice Department l^t i th in the State of New York'

That deponent further says tha.t the said addressee is the (representative

of) pet i t ioner herein and tha.t  the address set forth on said l t raPper is the Last

known address of the (representat ive of the) Pet i t ioner.

Sworn to before

3 r d  d a y  o f

me this

AD-1 .30  (L /74 )

t
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DEPARTMENT

Petitioner's Representative
Law Bureau

srATE OF. NEW. Y9nr
OF TAXATION AND FINANCE
BUILDING 9, ROOlyl2l4A

STATE CAMPUS
ALBANY, N. Y. 12ZI

AREA COOE 518

457 -2655 ,  6 ,  7

'TATI TAX CoMMtsStoff

HEAine UXrT

EOTARO ROOK

tEctllAtY to
c0MMl9grox

A00it!3 Youi iEPLY To

STATE TAX COMMISSION
Mario A.  Procaccino
)|X66&IXX:<0GI(UII1X, PR Es I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E F N E R

8A?Hl t Albany, New York
ltily 3' t9?4

Hs, ,l t{n" Sf,lllr C, ffill
40t srldls hrh

srmbrlt' '|!sxm 7t67O

Dsr lr. t xt|. llefitlr

Please take notice of the Dtdt8l0f of
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to Ei0tl,on 690 O!
the Tax Law any proceeding in court to review an adverse decision
must be commenced within
the date of this notice.

4 nonthr after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These will be referred
to the proper party for reply.

Very truly yours,

';,/vD/Z.A#v--
ftgrl O. lrlgbt

HEARING OFFICER

AD-l.r2 (7 /7O)



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f

RALPH C. and JEAIitr D. McCALI, :

for a Redetermination of a Deficiency :
or for Refund of Personal Income Tax :
under Art icle 22 of the Tax Law for :
the Year  L967.  :

DECISION

Ralph C. and Jean D. IvIcCaIl f i led a petit ion under section 689

of the Tax law for the redetermination of a deficiency issued under

date of February 24, L969, in personal income tax for the year L967

in the amount  of  $289.88 p lus in terest  o f  $5.35 for  a  to ta l  o f

$295.23 and less an overpalzment on the return of $f85.98 for a

ne t  amoun t  due  o f  $109 .25 .

In l ieu of a hearing, petit ioners have submitted their ease

to the State Tax Commission on the f i le of the Income Tax Bureau.

Pet i t ioners are represented by James J.  McMahon,  JE. ,  Esq. ,  o f

Pavia & Harcourt, New York city. Said f i le has been duly examined

and considered.

ISSUE

Tkre issue in this case is wheLher New York adjusted gross

income should include the reimbursement received by petit ioner,

Ralph C. I"IcCall,  for the expenses of moving from Florida to

New Jersey in connection wittr a job transfer to the New York City -n"'

o f f ice of  pet i t ioner ,  Ralph C.  McCal l 's  employer .

FINDINGS OF FACT

1. Petit ioners, IvIr. and Mrs. I{cCall,  ?t al l  t imes have been

nonresidents of New York. Prior to 1967, they were residents of

Tampa, Florida, where Mr. IvlcCa1l was employed by the Aluminum Company

of  Amer ica ( "Alcoa")  as a sa les engineer .  Dur ing L967,  pet i t ioners
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moved to Middletown, New Jersey, in connection with l t lr .  l" IcCall 's

reassignment to the New York City off ices of Alcoa.

2. Petit ioner was reimbursed by Alcoa for certain of his

e>(penses incurred in connection with his transfer. Ttrese expenses

inc luded t ranspor tat ion whi le  house hunt ing of  $991.01;  meals  and

lodging while house hunting of $9O5.77i expenses of sale of the old

house in  F lor ida of  $1,900.01;  expenses of  the purchase of  a  new

house in New Jersey of $625.02; and an adjustment for increased

Federa l  tax l iab i l i ty  o f  $1,359.00.  A lmost  a l l  o f  the i r  expenses

had been incurred in L966, although reimbursement was received

ent i re ly  in  L967.

3. Petit ioners f i led a nonresident New York tax return for

L967.  They repor ted $I8,290.8I  as sa1ary f rom A1coa as shown on

the Alcoa's New York wage withholding statement, but reduced that

by the amount of $5,780.9I representing the reimbursement for

moving expenses which was included in the htages as reported.

4. Ttre deficiency is computed on the basis of including in

petitioner's New York income the entire amount of the reimbursed

moving expenses.

CONCLUSIONS OF l,AW

The petit ioners, who were at al l  t , imes nonresidents of New

York, are taxable on the net amount of items of income which enter

into their Federal adjusted gross income which are "derived from or

eonnec ted  w i th  New York  sou rces . . . "  (Tax  Law sec t i on  632 (a )  (1 )  (B ) )

These include items of income attr ibutahle to an occupation carried

on in  New York (Tax Law sect ion 632(b)  (1)  (B)) .

Such items of income attributable to an occupation carried on

in New York should reasonably include the reimbursement, at issue

in this ease, for moving expenses incurred in connection with a

transfer to a job location in New York. f*r is is not only a reasonable
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posit ion, i t  is also consistent with the treatment of moving expenses

for Federal income tax purposes.

Ttre Internal Revenue Code and Lhe Internal Revenue Service

have characterized the reimbursement of moving expenses as

"attr ibutable to the performanee of serviees if  made because of

the  emp loye r -emp loyee  re la t i on "  (u . s .  T reas .  Reg .  1 .82 -1 (a )  (5 )

applicable to calendar years L97O and fol lowing). I l trey have

similarly characterized moving expenses themselves as incurred

"in connection with" the conmencement of work at a new job loca-

t ion ( r .R.c .  zL7 (a)) .  And such er<penses (wi th  l imi ta t ions)  are

deductible from Federal gross income to reach adjusted gross

income by reason of  I .R.C.  sect ion 62 (8) .  Tt r is  is  t rue of  both

tJle direct and indirect expenses of a move.

Ttre direct e:qrenses are deductible under I.R.C. section 217

(applicable to calendar years L964 and fol lowing) and the petit ioner

in this case so deducted them, in effect, by not report ing either

such e>q)enses or the employer' s reimbursement of such e)q)enses.

ftris would seem to be an admission by petitioner that such e>$)enses

are in fact related to the new employment (see Hartung 55 U.S. Tax

Court 1, dissenting opinion of Drenen, J. at page 4). Such direct

expenses when incurred in a move to a foreign nation have been

held "al locable or chargeable against" the earned income from

fore ign sourees exc luded f rom inome under  f  .R.c .  sect ion 911

(Hartuns v .  Comm'r  4B4E2d 953 revers ing 55 U.S.  Tax Cour t  I  and

adop t ing  the  op in ion  o f  S te r re t t ,  J . , 55  U .S .  Tax  Cour t  1  a t

page  5 ) .

Ttre indirect e>rpenses of a move including e>q)enses incident

to the sale and purchase of homes, are deductible, with l imitations,

under  the same I .R.c.  sect ion 2L7 for  ca lendar  years L97O and

fol lowing. The fact that such expenses are not deductible d.uring
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the years in issue in this case does not, however, imply that they

are unrelated to income (see Hartung, 55 U.S. Tax Court T, opinion

of  Sterret t  J . ,  footnote 1) .  To the extent  that  such ind i rect

expenses are deductible on the Federal return, as they are to

some extent beginning in 1970, they would to that extent reduce

Federal adjusted gross income and also the New York adjusted gross

income of a taxpayer being transferred to a job location in New York

State with the result that the increased income from reimbursement

would be reduced by the amount of such expenses.

DECISION

Ihe deficiency is found to be

such interest as shall  be computed

DATED: Albany, New York
May  3 ,  1974

correct and is due together with

under section 684 of the Tax Law.

STATE TAX COMMISSION

COMMISSIONER

V;"*'
STONER


